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Dealing with COVID - 19: Invocation of Force Majeure

Read this if you have derivative transactions and are wondering if COVID-19 is a force
majeure event....?

1) ‘Force Majeure’ Clause

@

(b)

(€)

(d)

(e)

Typically, a force majeure clause in a contract is included by the parties with the intention
to save the performing party from the consequences of happening of any event or anything
over which it has no control and/or it did not contribute to the happening of such event.
The ‘force majeure’ clause in a contract, essentially inclusive in nature, is narrowly
construed.

It is interesting to note that the 1992 The International Swaps and Derivatives Association
(“ISDA”) Master Agreement did not contain a force majeure clause. However, the 2002
ISDA Master Agreement (“2002 Agreement”) contains a force majeure clause under
Section 5(b)(ii). The clause does become applicable only when the parties have given
effect to any applicable provision, disruption fallback or remedy in their documentation
including the confirmation.

The crucial questions that must be answered to determine a force majeure under the 2002
Agreement are:

()  Whether the event constituting a “force majeure or act of state” occurred after the
date upon which the relevant transaction was entered into?

(i)  Whether such event or condition was beyond the control of such party?

(i)  Whether performance by the party becomes impossible/ impracticable as a result of
such event?

(iv) Whether all reasonable efforts were used to overcome such impossibility
/impracticability?

The 2002 Agreement does not include an exhaustive list of events that would potentially
qualify as a ‘force majeure’ event. Instead, after referring to “force majeure event” the
provision specifies the consequences of the relevant event or condition. The clause covers
and contemplates “impracticability” as well as “impossibility,”. It is unlikely that the COVID-
19 destruction or the lockdown will make adherence of obligations impractical or
impossible. Whether an event is a force majeure needs to be analyzed on a case to cases
basis.

Similarly, in the case of trades that are concluded with or through the qualified central
counterparties (“QCCPs”)/ central counterparties (“CCPs”), the laws do not define what
would constitute as a force majeure. The laws governing the QCCP and the CCP specifies
that the CCP shall not be liable for any loss or damage that arises from any error or delay
or non-performance due to force majeure. The test in such cases usually would be whether
the performance of the contract by the non-performing party has become impossible or
impracticable. Given that the activities of the trading and clearing are exempted from the
lock down imposed, it seems unlikely for the CCP to take the defence of delay/non-
performance due to force majeure event (COVID-19).
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2) Be mindful of...

@

(b)

The parties should make a careful consideration of the clause while designating a force
majeure as a termination event; and

The agreement needs to be reviewed in its entirety.

3) Whether courts in India will uphold this?

(@)

(b)

(©)

(d)

(e)

(f)

Under Indian law force majeure’ is governed by the Indian Contract Act, 1872 under
section 32 and section 56. Usually a ‘force majeure’ clause in a contract is included to
capture situations which may make the performance of a contract impossible (or delay the
performance of the contract in certain cases);

Impossibility of performance (as provided under section 56) is applicable by application by
law and is subject to the provisions of the contract entered into;

‘Force Majeure’ clauses constitute an intrinsic part of modern commercial contracts. In
cases where contracts do not provide for such a clause, the test provided under law to
safeguard the non-performing party is that whether the performance of the contract has
become impossible or impracticable;

In this context, it is apposite to mention that use of the term ‘impossible’ does not envisage
a situation where there is a physical and/or literal impossibility to perform a contract, rather
it captures circumstances where the performance of the contract has become
impracticable and useless from the point of view of the object and purpose of the parties;

It may not be out of place to mention a recent interim order of the Hon’ble Bombay High
Court dated 11" April 2020, in the matter of Transcon Skycity Pvt. Ltd. & Ors. v. ICICI
Bank & Ors., wherein, it was directed that the period of 15t March 2020 until 315t May 2020
during which there is a lockdown will stand excluded from the 90-day non-performing asset
declaration computation with a condition that the lockdown is lifted completely. The
Hon’ble High Court also clarified that this order will not serve as a precedent for any other
case in respect of any other borrower who is in default or any other bank and therefore,
each of these cases will have to be assessed on their own merits. Therefore, Indian courts
will review the contracts in its entirely and on a case-to-case basis; and

It is a settled position of law that merely because performance of contract has become
‘onerous’ the same would not save a party from consequences of non-performance.
Therefore, where the performance of the contract is otherwise possible then the fact that
it may be more expensive to perform the contract is irrelevant.

For any further information, please contact:

Arunabh Choudhary Smrithi Nair
Email: arunabh.choudhary@jclex.com Email: smrithi.nair@jclex.com
Aaska Shah

Email: aashka.shah@jclex.com

=== XXX === XXX===XX () XX===XXX-=-XXX-~-


mailto:arunabh.choudhary@jclex.com
mailto:smrithi.nair@jclex.com
mailto:aashka.shah@jclex.com

Juris Corp — 22" April 2020 JC

Juris Corp

advocates & sclicitors

About Juris Corp

Founded in 2000, Juris Corp is a law firm adding value in Foreign Investments into India, Banking,
Securities, Derivatives, Corporate Commercial, Joint Ventures, M&A Private Equity, Real Estate, Dispute
Resolution and International Arbitration, Bankruptcy and Restructuring.

Firms’ Objective

Provide unbiased and unmatched legal services in our areas of practice. Be the Preferred Law Firm for
our clients and take that relationship forward by becoming more than a legal advisor: Being their
business advisors.

Accolades And Recognition

Juris Corp has been consistently ranked in the top tiers over the years in Banking & Finance, Capital
Markets, Corporate M&A, Dispute Resolution, Foreign Direct Investment, Real Estate, Private Equity,
Securitisation & Structured Finance and Taxation by several institutions.
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Mumbai - 400 030, India

Tel: +9122 6720 5555 / +91 22 4057 5555
Fax: +91 22 2421 2547

DELHI OFFICE

809, Ansal Bhawan, 8" Floor,
16 Kasturba Gandhi Marg,
New Delhi - 110 001, India
Tel: +91 11 4175 1889

Fax: +91 11 4014 4122

Dispute Resolution Office
148, Jolly Maker Chamber I,
14" Floor, Nariman Point,
Mumbeai - 400 021, India
Tel.: +9122 4920 5555

Fax: +91 22 2204 3579

BENGALURU OFFICE

Kheny Chambers, Upper Ground Floor,
4/2 Cunningham Road,

Bengaluru - 560 052, India

Tel: +91 80 4669 8200

Fax: +9180 2226 6990
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Visit us at: http://www.jclex.com for more information.
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